
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASES. 87 

Damages — Mental Distress as Element of Damage — Parasitic 
Damages in Action of Trespass. — The plaintiff's landlord, wrongfully 
entering her premises, frightened her badly by a violent disturbance. There 
was no physical injury either simultaneous with the fright or resulting from it. 
Held, that in an action for the wrongful entry the plaintiff may recover for 
her mental suffering. Nordgren v. Lawrence, 133 Pac. 436 (Wash.). 

The principal case does not involve the question of whether mental suffer- 
ing is sufficient damage to sustain a cause of action for negligence without 
physical impact. Cf. Spade v. Lynn &° Boston R. Co., 168 Mass. 285. It rests 
on the principle, now quite widely accepted, that where an independent cause 
of action exists, mental suffering is a proper element of damage. Bouillon v. 
Laclede Gaslight Co., 129 S. W. 401, 148 Mo. App. 462; Tennessee Cent. R. Co. 
v. Brasher' s Guardian, 97 S. W. 349, 29 Ky. Law Rep. 1277. A common 
illustration is a suit for wrongful ejection from railway premises under humili- 
ating circumstances. Davis v. Tacoma Ry. &* Power Co., 77 Pac. 209, 35 Wash. 
209. Another is the mutilation or the disinterment of a corpse. Larson v. 
Chase, 50 N. W. 238, 47 Minn. 307. The limitation, that the mental suffering 
must have been wilfully inflicted, seems to be applied in some jurisdictions. 
Wyman v. Leavitt, 71 Me. 227; Buchanan v. Stout, 108 N. Y. Supp. 38. It is 
submitted that this is incorrect. Granting that the act was wrongful in the 
legal sense, and that fright is damage, the plaintiff should recover for all proxi- 
mate mental suffering. The danger, made much of in analogous cases, of a 
multitude of groundless suits based on mental injury alone is not present here, 
since the plaintiff is already in court on a good cause of action. Cf. Spade v. 
Lynn 6* Boston R. Co., 168 Mass. 285; Dulieu v. White, 2 K. B. 669. The 
fact that such damages would not have been allowed in a technical action of 
trespass does not seem to trouble modern courts. 

Death by Wrongful Act — Damages in Statutory Action — Right of 
Daughter not Supported by Father, to Sue for his Death. — An ad- 
ministratrix sues under the Employers' Liability Act for death negligently 
caused. One of the beneficiaries was a married daughter who had not been 
supported by the deceased. Held, that there can be no recovery for the benefit 
of the non-dependent child. Gulf, Colorado, & Santa Fe R. Co. v. McGinnis, 
228 U. S. 173. 

This case is interesting as showing that the Supreme Court regards recovery 
under the Employers' Liability Act as a new right given to the beneficiaries 
through the administrator as representative, and not as a right left as a legacy 
by the deceased. It being a right of the beneficiaries, damage to them must 
be shown for a recovery. For a discussion of the principles here involved, see 
21 Harv. L. Rev. 636. 

Death by Wrongful Act — Defenses to Statutory Liability — Ef- 
fect of Contributory Negligence of Beneficiary. — Under the New 
York statute an administrator sues a street railway company for negligently 
causing the death of his intestate. The administrator was the sole beneficiary 
under the death statute, and his negligence had contributed to the disaster. 
Held, that the plaintiff may recover. McKay v. Syracuse Rapid Transit Co., 
101 N. E. 885 (N. Y.). 

There are two types of death statutes. When the right of action is given to 
the next of kin as such, it is law everywhere that his contributory negligence 
will bar. St. Louis, I. M. &• S. R. Co. v. Freeman, 36 Ark. 41 ; Baltimore & 
Ohio R. Co. v. The State, 30 Md. 47. When the right of action is given to the 
administrator for the benefit of the next of kin, here again the weight of author- 
ity is that the contributory negligence of the beneficiary is a bar. Richmond, 
etc. R. Co. v. Martin's Adm'r, 102 Va. 201. In a few jurisdictions, however, 
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the right of action is regarded as if it were that of the deceased, and recovery 
is allowed in spite of the beneficiary's contributory negligence. Warren v. 
Manchester St. Ry., 70 N. H. 352, 47 Atl. 735; Wymore v. Mahaska Co., 78 la. 
396. The decision of the principal case settles the New York law, which had 
previously been in an uncertain state, in favor of recovery by the negligent 
beneficiary. On theory the recovery is essentially a compensation to the next 
of kin, the interposition of the administrator being a mere matter of procedure. 
This is further illustrated by the refusal to allow one not dependent on the 
deceased to recover under the federal statute. See 27 Harv. L. Rev. 87. 
To allow this recovery when the beneficiary has been guilty of contributory 
negligence is to compensate him at the expense of his co- tortfeasor. See 21 
Hauv. L. Rev. 636. 

Federal Courts — Jurisdiction and Powers in General — Juris- 
diction where State Court Interprets Federal Statutes too Broadly. 
— The plaintiff as administratrix sued the defendant company for damages 
occasioned by the death of her husband while in its service, relying upon the 
federal "Hours of Service Act" and "Employer's Liability Law." The de- 
fendant requested a verdict directed in its favor, which was refused. A judg- 
ment for the plaintiff was affirmed by the Supreme Court of Kentucky. 145 
Ky. 427, 140 S. W. 672. The defendant now seeks a writ of error from the 
United States Supreme Court. Held, that the Supreme Court has jurisdiction. 
St. Louis, I. M. & S. R. Co. v. McWhirter, $3 Sup. Ct. 858. 

When an action is begun in a federal court the case may be taken directly 
to the Supreme Court upon any constitutional question, irrespective of the 
lower court's decision. Act of March 3, 1801, c. 517, § 5; 26 Stat, at Large, 
828. But a writ of error to a state court can only be had when a party claims 
and is denied some federal right. U. S. Rev. Stat. § 709; U. S. Comp. Stat. 
1901, 575; Judicial Code, § 237. The original purpose of allowing the Su- 
preme Court this power of review was to prevent impairment of federal au- 
thority. See Commonwealth Bank of Ky. v. Griffith, 14 Peters (U. S.), 56, 
58. Where the federal right is sustained, there is no necessity for review upon 
this score, and it was felt that to allow either party to appeal might put too 
much power in the hands of the federal courts. Gordon v. Caldcleugh, 3 
Cranch (U. S.), 268; Missouri v. Andriano, 138 U. S. 496. See Hale v. 
Gaines, 22 Howard (U. S.), 144, 160. But fear of encroachment on state 
power by federal courts is now past. Indeed it has been felt desirable that 
legislation be enacted giving both parties the right to come before the Supreme 
Court on a federal question, in order to secure prompt and uniform con- 
struction of federal statutes. See Proceedings of American Bar Association, 
1911, 462, 469. The serious objection to the proposal is the consequent 
addition to the work of an already over-burdened Supreme Court. See Pro- 
ceedings of American Bar Association, supra, 482. To justify the de- 
cision in the principal case, the statute involved would have to be said to give 
or secure rights to both parties. Language, in previous cases, might lay a foun- 
dation for the construction that each party has a right to have his rights 
under the statute construed by the Supreme Court. Seaboard Air Line Ry. v. 
Duvall, 225 U. S. 477, 486, 32 Sup. Ct. 790; St. Louis, I. M. 6* S. R. Co. v. 
Taylor, 210 U. S. 281, 293, 28 Sup. Ct. 616. This seems hardly a permissible 
construction in the light of the above cases, especially as the defendant claimed 
the benefit of no exception or proviso. 

History of Law — Procedure and Courts — Right of Court to Hear 
Nullity Suit in Camera. — A proceeding to nullify a marriage on the ground 
of the husband's impotence was heard in camera by order of the judge. Later 
the wife to protect her reputation secured transcripts of the evidence given and 



